STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,

DI VI SION OF FLORI DA LAND SALES
CONDOM NI UMS AND MOBI LE HOMVES

Petiti oner,
VS. CASE NO. 94-4258
THOVAS |. DAVIS, JR,

Respondent .

N N e N N N N N N N N

RECOMVENDED ORDER

Pursuant to notice, the Division of Admi nistrative Hearings, by its
designated Hearing O ficer, Joyous D. Parrish, held a formal hearing in the
above-styl ed case on January 11, 1995, in Mam, Florida.

APPEARANCES

For Petitioner: E. Harper Field, Senior Attorney
Depart nment of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-1007

For Respondent: David M Goldstein
LAW OFFI CE OF DAVID M GOLDSTEI N
100 Sout heast 2nd Street
Suite 2750 International Place
Mam, Florida 33131

STATEMENT OF THE | SSUES

The central issue in this case is whether Respondent's yacht and ship
sal esman's |icense should be disciplined for the reasons set forth in the notice
of intent to revoke |icense dated June 14, 1994,

PRELI M NARY STATEMENT

Thi s case began on June 14, 1994, when the Departnent of Business and
Pr of essi onal Regul ation, Division of Florida Land Sal es, Condom niunms and Mobil e
Hones (Departnent) filed a notice of intent to revoke |license for the
Respondent, Thonmas |. Davis, Jr. The notice alleged that Respondent had
procured a yacht and ship salesman's |license by fraud, nisrepresentation
falsification or deceit by failing to disclose information on the application
for licensure. Mre specifically, the Departnent clainmed that Respondent had
received a censure and a $20,000 fine fromthe National Association of
Securities Dealers (NASD) and that such sanction had not been disclosed in the
appropriate location on the application



The notice provided that absent a showi ng of good cause, Respondent's
license woul d be revoked by the Departnent. Respondent filed a denial of
al l egations and request for formal hearing on July 25, 1994. Thereafter, the
matter was forwarded to the Division of Admi nistrative Hearings for forma
proceedi ngs on July 29, 1994.

At the hearing, the Departnent presented the testinony of the foll ow ng
wi tness: Peter P. Butler, a senior managenent analyst Il who is the section head
for general regul ations over yacht and ship brokers for the Departnent. |Its
exhi bit nunmbered 1, the application for a yacht and ship broker or sal esman
license for the Respondent, and the deposition testinony of Geral dine Harrison
were admitted into evidence. The Department requested, and official recognition
has been taken, of the follow ng provisions: Chapter 326, Florida Statutes; and
Chapter 61B-60, Florida Adm nistrative Code.

The Thomas |. Davis, Jr. and Leroy Sorrell testified on behalf of
Respondent. His exhibits nunbered 1, 3, 4, 5, and 6 were adnitted into
evidence. Also included with Respondent's exhibits is Respondent’'s exhibit A
which was filed in support of Respondent's ore tenus notion in limne. Such
nmoti on sought to limt Petitioner's evidence to matters addressed by question 12
of the application for licensure and to disallow evidence as to question 11
The noti on was deni ed.

The charging instrunent in this case, that is, the notice of intent to
revoke |icense, alleged that Respondent had:

Pursuant to Sections 326.006(2)(f)(1), Florida
Statutes, have allegedly procured a Yacht and
Ship Sal esman's License by fraud, m srepresen-
tation, falsification, or deceit and the
Division intends to revoke your Yacht and

Ship Sal esman's license specifically on the
foll owi ng grounds:

On April 30, 1993, the Section of Cenera
Regul ati on received an application from Thomas
I. Davis, Jr. for a Yacht and Ship Sal esman's
License. A license was issued on May 10, 1993.
On May 16, 1994, the Section obtained a report
fromthe Departnment of Banking and Fi nance
revealing that in 1991 Thomas |. Davis received:
A censure, a fine of $20,000, and a suspension
of all capacities fromthe National Association
of Securities Dealers. This was not reveal ed
in the appropriate portion of the application
Further, through onm ssion of the above on said
application, it is alleged that a violation of
Section 559.791, F.S., pertaining to falsely
swearing to a material statement on a |license
application, has occurred. [Enphasis added.]

No additional information was alleged as to the "appropriate portion" of
the application. Respondent assumed, erroneously, that only questions 12(a) and
12(b) applied to the allegation. The Petitioner's unilateral prehearing
statenment (tinmely filed in accordance with the order entered in this cause),
clearly identified as an issue of fact to be litigated:



VWhet her Respondent's response in the negative to questions 11 and or 12 on
his application is a violation of Section 326.006(2)(f)(l), or Section 559.791
Florida Statutes authorizing the Division to revoke Respondent's |icense.

Thus, Respondent was on notice of the allegations against himand the
underlying facts which reportedly supported Petitioner's claim Respondent
failed to tinmely respond to the order for prehearing statenent. Further, an
order granting Petitioner's notion to conpel discovery and to show cause was
entered after Respondent failed to respond to discovery. Had Respondent
conplied with the order for prehearing statement, he would have known
Petitioner's position as to the "appropriate portion" of the application even
earlier.

In connection with Respondent's failure to conply with the orders
previously identified, Petitioner sought sanctions in the formof attorneys fees
and costs. Wile a ruling on the request for sanctions was reserved, in |ight
of the reconmendation of this case, it is determined that additional sanctions
need not be i nposed.

The transcript of the proceeding was filed on February 6, 1995. The
parties waived the requirenents of Rule 28-5.402, Florida Adm nistrative Code,
and agreed to submt their proposed findings of fact within fifteen days of the
transcript. Specific rulings on the proposed findings of fact are included in
t he appendi x at the conclusion of this order

FI NDI NGS OF FACT

1. The Departnent is the state agency charged with the responsibility to
regul ate persons pursuant to Chapter 326, Florida Statutes.

2. On April 30, 1993, the Departnent received an application for a yacht
and ship broker or salesman |icense (the application) submtted by Respondent,
Thomas |. Davis, Jr.

3. The application provided, in pertinent part:

11. LI CENSES AND CERTI FI CATES: Have you now
or have you ever been licensed or certified
in any other profession such as real estate,

i nsurance, or securities in Florida or any

ot her state?

Yes No If you answered yes,
pl ease descri be:

Pr of essi on Li cense #
First Obtai ned Status of License

12. (a)Has any license, certification, registration
or permt to practice any regul ated profession or
occupati on been revoked, annulled or suspended in
this or any other state, or is any proceedi ng now
pendi ng? Yes No




(b) Have you ever resigned or withdrawn from or
surrendered any license, registration or permt
to practice any regul ated profession, occupation
or vocation which such charges were pendi ng?
Yes  No__

If your answer to questions (a) or (b) is Yes,
attach a conplete, signed statement giving the
nanme and address of the officer, board, conm ssion
court or governmental agency or departnent before
whom the matter was, or is now, pending and give
the nature of the charges and relate the facts.

4. In response to the application questions identified above, Respondent
entered the followi ng answers: "No" as to questions 11, 12(a), and 12(b).

5. As a result of the foregoing, Respondent was issued a yacht and ship
sal esman's |icense on May 10, 1993.

6. Thereafter, the Departnment |earned that Respondent had been censured by
the NASD. In a decision entered by that body accepting Respondent's offer of
settl enent, Respondent was given a censure, a fine of $20,000.00, and a
suspension in all capacities fromassociation with any nenber for a period of
two (2) years with the requirenment that at the conclusion of such suspension
that he requalify by exam nation for any and all licenses with the Association

7. The censure also provided a specific paynent plan for the $20,000 fine
whi ch was assessed. To date, Respondent has not conplied with that provision of
the settl enent.

8. From 1973 through 1991, Respondent was registered with severa
different firms pursuant to Chapter 517, Florida Statutes.

9. Additionally, Respondent has been |licensed to sell securities in the
follow ng states: California, Colorado, Connecticut, Delaware, Idaho, Illinois,
Loui si ana, Maine, Maryl and, Nevada, and New York. Respondent has al so been
licensed in Washington, D.C. and Puerto Rico.

10. Respondent has been a |licensed stock broker with the Securities and
Exchange Commi ssion since 1971.

11. Respondent answered questions 11 and 12 (a) and (b) falsely.
Respondent knew he was |icensed to sell securities and knew of the sanction from
the NASD at all times material to the entry of the answers.

12. Pursuant to Rule 61B-60.003, when the Departnent receives an
application for licensure which is in the acceptable form it is required to
issue a tenporary |license. Had the Respondent correctly answered questions 11
and 12 on the application, the Departnment would not have issued Respondent's
i cense.

CONCLUSI ONS OF LAW

13. The Division of Adm nistrative Hearings has jurisdiction over the
parties to, and the subject matter of, these proceedings.



14. The Departnent has the burden of proof to establish by clear and
convi nci ng evi dence that the Respondent's l|icense should be revoked.

15. Section 326.006(2)(f)1., Florida Statutes, provides:

The division may suspend or revoke the license
of a broker or sal esman who has:

1. Procured a license for hinself or another
by fraud, m srepresentation, falsification, or
deceit.

16. The Departnent has established that by entering false answers to the
application, Respondent msrepresented information pertinent to his obtaining
the Iicense. Respondent's explanations in this matter have not been deened
credi bl e.

RECOMVENDATI ON
Based on the foregoing, it is, hereby,
RECOMVENDED:

That the Departnment of Business and Professional Regul ation, Division of
Fl orida Land Sal es, Condom niuns, and Mobile Hones, enter a final order
di sm ssing Respondent's challenge to the notice of intent and revoking his
i cense.

DONE AND RECOMMENDED t his 13th day of March, 1995, in Tall ahassee, Leon
County, Florida.

JOYQUS D. PARRI SH

Hearing Oficer

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 13th day of March, 1995.
APPENDI X TO RECOMWENDED CORDER, CASE NO 94-4258
Rul i ngs on the proposed findings of fact subnmitted by the Petitioner

1. Paragraphs 1 through 9, 11, 13, and 15 through 17 are accept ed.

2. Paragraph 10 is rejected as repetitive.

3. Except as to findings reached above, paragraphs 12 and 14 are rejected

as irrelevant. It is found that Respondent falsely answered question 11

Rul i ngs on the proposed findings of fact submitted by the Respondent:



Respondent' s proposed findings of fact are rejected as they do not conply
with Rule 60Q 2.031(3), Florida Admi nistrative Code. However, to the extent
findings do not conflict with the findings of fact above, they have been
accepted. Such proposed findings of fact are paragraphs: 1, 7 and 8. The
remai ni ng paragraphs are rejected as they are not supported by the record cited
(none), irrelevant, argument, or contrary to the weight of the credible
evi dence.

COPI ES FURNI SHED:

Lynda L. Goodgane

Ceneral Counsel

Depart nment of Busi ness and

Pr of essi onal Regul ati on

1940 North Monroe Street

Tal | ahassee, Florida 32399-0792

E. Harper Field

Seni or Attorney

Depart nment of Busi ness and

Pr of essi onal Regul ati on

1940 North Monroe Street

Tal | ahassee, Florida 32399-1007

David M Col dstein

LAW OFFI CE OF DAVID M GOLDSTEI N
100 S.E. 2nd Street

Suite 2750 International Place
Mam, Florida 33131

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at |east 10 days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
written exceptions. You should contact the agency that will issue the fina
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.



IN THE DI STRI CT COURT OF APPEAL OF THE STATE OF FLORI DA

FOURTH DI STRI CT JULY TERM 1996
THOMAS |. DAVIS, JR , NOT FI NAL UNTIL THE TI ME EXPI RES
TO FI LE REHEARI NG MOTI ON,
Appel I ant, AND, I F FILED, DI SPOSED OF.
VS. CASE NO. 95-2849

DOAH CASE NO.  94-4258
DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON
DI VI SION OF FLORI DA LAND
SALES CONDOM NI UMS AND
MBI LE HOMES,

Appel | ee.

Decision filed July 3, 1996

Appeal fromthe Department of Business and Professional Regul ation Division of
Fl orida Land Sal es Condomi ni uns and Mbile Honmes; L.T. Case No. 94-4258.
David M Coldstein of David M Goldstein P.A., Mam, for Appellant.

Lisa S. Nel son, Deputy General Counsel, Departnent of Business and Professional
Regul ati on, Tal |l ahassee, for Appellee.

PER CURI AM

AFFI RVED

GLI CKSTEI' N, FARVMVER and GRCSS, JJ., concur.



